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Comments of the Secretary of Defense

The Secretary of Defense, through duly authorized

counsel, pursuant to Section 201 of the Federal Property

and Administrative Services Act of 1949, 40 U.S.C. 481, and

the Memorandum of Understanding between the Department of

Defense and the General Services Administration dated

November 27, 1950, hereby files these comments in the above

captioned proceeding.

In this rulemaking, the Commission seeks to streamline

its procedures relating to the issuance of cable landing

licenses under the Cable Landing License Act. It proposes

several options that it believes would result in a more

timely decision on the applications. The Commission

recognizes its obligation under Executive Order 10530 to

gain the approval of the Department of State before taking
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action on cable landing licenses. 1 The Commission also asks

for comments on whether some or all of the current

conditiDns it routinely imposes on licensees are necessary.

Executive Order 10530 and Executive Agency Participation

Executive Order 10530 Section 5(a) states that "no

such (cable landing) license shall be granted or revoked by

the Commission except after obtaining approval of the

Secretary of State and such advice from any executive

department or establishment of the Government as the

Commission may deem necessary." The Department of State

routinely coordinates with the DOD under its review process

pursuant to Executive Order 10530. For almost all

applications, DOD believes it can continue to complete its

review within whatever time frame and through whatever

process the Department of State and the Commission

determine is appropriate. This is true regardless of what

streamlining option the Commission may ultimately adopt.

In an extraordinary situation and not routinely, DOD

may feel it necessary to advise the Commission of a

particular national security concern. Conceivably this

might be done outside Department of State's consultative

process. If DOD anticipated that its review could not be

J Notice of Proposed Rulemaking (NOPRM), par.52 and footnote 85.



accomplished, or any identified issues not resolved in the

normal time frame, the Commission would be so advised. This

is consistent with the language of the Cable Landing

License Act itself which states that the promotion of the

security of the United States is a relevant consideration,

and Executive Order 10530 which states the Commission may

obtain advice from any executive department. In other

words, while the Department of State's approval process

includes consultation with DOD, the Commission may

independently obtain advice on its own. As the Commission

is aware, DOD has not recently raised any concerns

regarding cable landing license applications even though

the number of such applications has increased dramatically.

It would only be the rare exception and not the rule that

DOD would feel it necessary to independently raise concerns

that could not be handled through the Department of State's

consultative process. In such a case, DOD would act as

expeditiously as possible.

Conditions Imposed on Cable Landing Licenses

The Commission routinely "conditions" its cable

landing licenses on compliance by the licensees of



requirements of the Secretary of the Army.2 This is

unnecessary. The Secretary of the Army's requirements are

statutory and independent of any Commission actions or

statements. A party may no more land its cable without the

necessary permits from the Army Corps of Engineers than it

may without the license from the Commission. Attached

hereto is a copy of a permit for a cable issued by the

Seattle District of the Corps of Engineers. 3 It sets forth

the statutory underpinnings of its authority (in this case,

Section 10 of the Rivers and Harbor Act of 1899, 33 U.S.C.

403, and Section 404 of the Clean Water Act, 33 U.S.C.

1344) . Requirements to be followed are indicated to be

contained in 33 CFR 325.7, 33 CFR 326.4 and 326.5.

While there is no necessity to condition the

Commission's cable landing licenses on compliance with the

Corps of Engineers requirements, it would continue to be

helpful if notice of those requirements could be given. It

lS noted that the Corps of Engineer's permit states (Page

2, Par 2(a) "Limits of this authorization"}, that "This

permit does not obviate the need to obtain other Federal,

State, or local authorization required by law." Commission

cable landing licenses do not contain such a notice. One

NOPRM, par. 72,73.



commentor In the Commission-sponsored Public Forum on cable

landing licenses, Level 3 Communications, suggested that

standard license conditions could be set forth in the

Commission's rules. DOD suggests that if notice of the

Secretary of the Army's (Corps of Engineers) requirements

is not included in the license itself, then it could be

described in the Commission's rules along with necessary

conditions.

Respectfully submitted,

c~ze
General Counsel

~:-!:!:!::
Deputy General Counsel, Regulatory

and International Law
Defense Information Systems Agency
701 S. Courthouse Road
Arlington, VA 22204
(703) 607-6092

) The Corps of Engineers maintains a website at \"~lW.usace.army.mil. The
"Services to the Public", "Regulatory Permits" section contains
relevant information.
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DEPARTMENT OF THE: ARMY' PERMIT

permittee: Pirelli Jacobson, Inc. Pirelli Jacob~on, Inc.
S3SS - 2!eh Aven~e Norchwe~e

Seattle. Washington 9810?

Issuing Of~ice: Seat~le cis~rict

Not~: 'I'he term "you" and it:; clerivativee, as used in this permic', means the permiteee
or any future transferee. The term "thi~ office" refers \:.0 the appropriate di:;trict
or division office of the corps ot En~ineers having jurisdiction over the permittBc
activity or che appropriate official of that office acting under the authority of the
comnanding officer.

You are authorized to perform work in accordance wieb the terms and conditions
specified below.

~roject Description: I~tall a fib~r-optic cable between Victoria, British Columbia.
Canada and northern Whidbey Island, Washington. From the landing site, che cable
would be pl~ced 4 feet below the ~urface by a hydroplow device or gIant drilling, to
a depth of 150 feet; other sections of the cable may be buried at the permittee'S
discretion. All work vill bo done in accordance with the plans and drawings ntta~hed

heroco whieh are incorporated in and made a part of this permit. (Improve
communication services to and between users in souchern British columbia and che
central Puget Sound area of WQstern Washington) .

project Loeation: In the Strait of ~uan de ~ca between Victoria, British Colum~ia,

Canad~ and northern Whidbey Island, Washington.

Permit Conditions:

General Conditions:
lJN I 7 2001

1. The time 1imit for completing the work authorized ends on __~~~__~~....~ ~

If you find that you nccd more time 1:.0 complete the authoriznd activity,· submit your
requ~st tor 0 time extension to thi~ office for con~ideration at least 1 month before
the ~bove date is reached. .

2. You must maintain the activity authorized by this permit in good condition and in
accordance with the tcrm~ and conditions of thi~ permit. You arc not relieved of
this requiremenc if you abandon the permitted ac~ivity, although you may make ~ good
faith cranGter to a third party 1n compliance with G~neral Condition. below. Should
yeu wish to cea=e to maintain the authorized ~ctivity or should you desire to abandon
it without a good faith tran9fer, you m~t obtain a modification co chis permit from
this of~icc, which may ~equire re~toration of the area.

3. If you discover ~ny previOUsly unkncwn his~oric or archeological remains while
ilccompli!:hing the activity authorized by thi!l permit, you m~st immediately notify
this o~ficQ of what you have found. We will initi~t:~ the Federal and st~te
coordination required to determine it the remain~ warrant a recovery effort or if the
site is eligible for listing in the N:ltiont\l Register of Historic plaCQs.

4. If you sell the propex·t.y assec:ht~d with this pe.rmit, you must obtain the
~igna~ure of the new owner in the space provided and forward a ~opy of the permit to
this office to val.1.dace the transfer Of chi:: authorilcation.



pirelli Jacobson, Inc.

5. If ~ conditioned water quality ccrtificatlon ha~ been issued for your project,
you mU&t comply with the conditions ~peeified in the certification as spaci~l

condi~ionB ~o this permit. For your convenience, a copy of the cer~ification is
at~ached if it contains such conditions.

6. You mu~t allow representatives from thi9 office to inspect tha authori~ed

activity at any t.ime QcC!med necess~ry to ensure that it. is bein5l' or has been
~ccompli9hed in accordance with the terms ~nd conditions of yoUT p~rmit.

7. After a det~iled and caref~l r~view of nIl of the conditions contained in this
permit, the permittee ~cknowledges that, althou5l'h said conditions were required by
the corps of Engineers, nonethele~s the permittee agreed to those conditions
voluntarily to facilitate issuance of the permi.t: the pernlittee will comply fully
with ~ll the terms of the permit condition~.

special conditions:

~. You must prOVide a copy of ~hQ per~it eransmittal lecter, the permit form,
and dra~ings to all contr~~tors performing any of the authorized work.

b. You must comply with the provi~ions of the attached Water QUality
Certification.

c. National Ocean Services (NOS) hQS baen notified of chis authori~ation. You
muct notify NOS and this office in writing at lea~e 2 weeks before you besin work ~nd

upon completion of the activity ~uthori%ed by this permit. Your notifications of
complQtion m~t include a dr~wing whieh certifies the location and eonfi9ur~tion of
the completed activity (a certified permit drawing may be uaedl. Notifications to
NOS will be eent to the following addre~s: NO~/NOS, Office of Coast Survey,
N/CS261, 1315 Ea=t West Highway, Silver Sprin5l'. Marylan~ 20910-3282.

Furth~r Information:

1. congressional Authorities: You have been authorized to undertake the activity
described above pur~uant to:

(Xl Section lOot the Rivers and Harbor ~ct or i899 133 U.S.C. 403).

(Xl Section 404 of the Clean Water Act (33 U.S.C. 13~4).

( ) Section ~03 of the M~rine Prot~ecion, Reeaarch and Sanctu~ries Act of 1972
(33 U.S.C ~413).

2. Limit~ of this authorizQtion.

a. Th.i:; permit doe:: not obviate the need to obt~in other FedQral. Stal:.E:l, or
local ~uthorization required by law.

b. This permit does not grant any property rights or ~xelu~ive privileges.

c. ~his permit does not author1z~ any injury to the property or righ~! of
others.

d. This permit does noe authorize inter£er~nce with ~ny exisc1ng or proposed
Federal project.
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pirelli JGcob~on, Inc. 90-2-01432

3. Limi~s of Fede%~l Liability. In i~suing thls permit, the Pederal Government does
not a$sume any liability for tho following:

a. Oamage~ to the permitted project or uses thereof as a resule of other
petmit~~d activities or from natural causes.

b. Damages to the permitted projec~ or uses thereof as a re~ult of cu~rent or
future activities undertaken by or on behalf of the United States in the public
intQre~t.

c. D4mage~ to persons, property, or to other permitted or unparmitted activities
or structures caused by the activity authorized by this pe~it.

d. Design or construction deficiencies ~ssociated with the permitted work.

e. D~mage claims assoc1ated vith any fucure modifioation, suspension, or
rQvoc~tion of this permi~.

4. Reliance on Applicant's D~ta: The determination of thi£ office that i£suance of
this permit is not con~rary to the pUblic interest was made in reliancQ on the
info~mation you provided.

5. Reevalua~ion ot Permit Decision. This office may reevalu~te it~ decision on this
perlllit. at any cime the circulI\~tance= warrant. Circumstance:: tha.t. could requir~

include, but ~re not limited co, the following:

a. You fail ~o comply with the terms and conditions of r.he permit.

b. rna information provided by you in support of your application proves to have
been false, incomplete. or inaccurate (See 1 ~bove).

c. Significant new information surfaces which this office did not. consider in
reaching the original public intere~t decision.

such a reevaluation may result in a determination that it is appropriute to u~e tIle
suspension. modification, and revoc~tion procedures ~ontQinQd in 33 erR 325.1 Or
enforcement procedures such a~ those concQined in 33 erR 32'.~ and 326.5. The
referenced enforccmQnt procedures provide for the issuance of an administrative order
re~uiring you to comply with the terms and conditions of your perm1~ and tor the
initi~tion of legal action where appropriate. You will be required to p~y for any
corrective measures ordered by this office, and if you fail to co~ply with such .
direct~ve, this office may in cer~oin ~ituation9 (auch as those speci(1ed in 33 CFR
209.110) accompli~h the corrective measures by contract or ocller~ise and bill you for
the cost.

6. ~xtcnsions. General condition 1 establishes a time limit for the completion of
thc activity authori2td by this permit. Unle~s there are aircumst3nces requiring
either a prompt completion of the ~uthorized activity or a reevaluation of the public
interesc dacicion, the Corps ~ill normally ~ive favorAble consideration to Q request
tor wn ex~ension of this time limit.
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Pirelli Jocob&on, Inc. 98-2-01432

Your signature belew, as permittee, 1ndicate~ that you ~ccep~ and agree to comply
with the terms and conditions of this parmit.

Pirelli Jac~n, Inc.

o/ilJzB----

This pe~nit becomes effective ~hen the Federal official. d~signated to Bot tor the
Secretary ot the ~rmy, has signed below.

. tl~-

f~~ S M. IGSBY .
Colonel Corps of Engine s
pistri Engineer

When the £tructure~ or work authorized by this permit ore $till in existence at the
time the property is transferred, ehe terms and conditions of this permit will
continue to be binding on the new owner Is) of the property. To validate the tran9fer
of this permit and the assocl~ted liabilities associated with compliance with its
terms and conditions. have the transferee sign and date below.

(TMNSnRE£l (DATF.)


